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noticed, and shall be given adequate 
opportunity to show the contrary. 

(e) Transcript. Hearings shall be 
stenographically reported. Copies of 
the transcript may be obtained by the 
parties upon written application filed 
with the reporter, and upon the pay-
ment of fees at the rate provided in the 
agreement with the reporter. 

§ 1905.27 Decisions of hearing exam-
iners. 

(a) Proposed findings of fact, conclu-
sions, and rules or orders. Within 10 days 
after receipt of notice that the tran-
script of the testimony has been filed 
or such additional time as the pre-
siding hearing examiner may allow, 
each party may file with the hearing 
examiner proposed findings of fact, 
conclusions of law, and rule or order, 
together with a supporting brief ex-
pressing the reasons for such proposals. 
Such proposals and brief shall be 
served on all other parties, and shall 
refer to all portions of the record and 
to all authorities relied upon in sup-
port of each proposal. 

(b) Decision of the hearing examiner. 
Within a reasonable time after the 
time allowed for the filing of proposed 
findings of fact, conclusions of law, and 
rule or order, the presiding hearing ex-
aminer shall make and serve upon each 
party his decision, which shall become 
final upon the 20th day after service 
thereof, unless exceptions are filed 
thereto, as provided in § 1905.28. The de-
cision of the hearing examiner shall in-
clude (1) a statement of findings and 
conclusions, with reasons and bases 
therefor, upon each material issue of 
fact, law, or discretion presented on 
the record, and (2) the appropriate rule, 
order, relief, or denial thereof. The de-
cision of the hearing examiner shall be 
based upon a consideration of the 
whole record and shall state all facts 
officially noticed and relied upon. It 
shall be made on the basis of a prepon-
derance of reliable and probative evi-
dence. 

§ 1905.28 Exceptions. 
Within 20 days after service of a deci-

sion of a presiding hearing examiner, 
any party may file with the hearing ex-
aminer written exceptions thereto with 
supporting reasons. Such exceptions 

shall refer to the specific findings of 
fact, conclusions of law, or terms of the 
rule or order excepted to, the specific 
pages of transcript relevant to the sug-
gestions, and shall suggest corrected 
findings of fact, conclusions of law, or 
terms of the rule or order. Upon receipt 
of any exceptions, the hearing exam-
iner shall fix a time for filing any ob-
jections to the exceptions and any sup-
porting reasons. 

§ 1905.29 Transmission of record. 
If exceptions are filed, the hearing 

examiner shall transmit the record of 
the proceeding to the Assistant Sec-
retary for review. The record shall in-
clude: The application, any request for 
hearing thereon, motions and requests 
filed in written form, rulings thereon, 
the transcript of the testimony taken 
at the hearing, together with the ex-
hibits admitted in evidence, any docu-
ments or papers filed in connection 
with prehearing conferences, such pro-
posed findings of fact, conclusions of 
law, rules or orders, and supporting 
reasons, as may have been filed, the 
hearing examiner’s decision, and such 
exceptions, statements of objections, 
and briefs in support thereof, as may 
have been filed in the proceeding. 

§ 1905.30 Decision of the Assistant Sec-
retary. 

If exceptions to a decision of a hear-
ing examiner are taken pursuant to 
§ 1905.28, the Assistant Secretary shall 
upon consideration thereof, together 
with the record references and authori-
ties cited in support thereof, and any 
objections to exceptions and sup-
porting reasons, make his decision. The 
decision may affirm, modify, or set 
aside, in whole or part, the findings, 
conclusions, and the rule or order con-
tained in the decision of the presiding 
hearing examiner, and shall include a 
statement of reasons or bases for the 
actions taken on each exception pre-
sented. 

Subpart D—Summary Decisions 
§ 1905.40 Motion for summary deci-

sion. 
(a) Any party may, at least 20 days 

before the date fixed for any hearing 
under subpart C of this part, move with 
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or without supporting affidavits for a 
summary decision in his favor on all or 
any part of the proceeding. Any other 
party may, within 10 days after service 
of the motion, serve opposing affidavits 
or countermove for summary decision. 
The presiding hearing examiner may, 
in his discretion, set the matter for ar-
gument and call for the submission of 
briefs. 

(b) The filing of any documents under 
paragraph (a) of this section shall be 
with the hearing examiner, and copies 
of any such documents shall be served 
in accordance with § 1905.21. 

(c) The hearing examiner may grant 
such motion if the pleadings, affida-
vits, material obtained by discovery or 
otherwise obtained, or matters offi-
cially noticed show that there is no 
genuine issue as to any material fact 
and that a party is entitled to sum-
mary decision. The hearing examiner 
may deny such motion whenever the 
moving party denies access to informa-
tion by means of discovery to a party 
opposing the motion. 

(d) Affidavits shall set forth such 
facts as would be admissible in evi-
dence in a proceeding subject to 5 
U.S.C. 556 and 557 and shall show af-
firmatively that the affiant is com-
petent to testify to the matters stated 
therein. When a motion for summary 
decision is made and supported as pro-
vided in this section, a party opposing 
the motion may not rest upon the mere 
allegations or denials of his pleading; 
his response must set forth specific 
facts showing that there is a genuine 
issue of fact for the hearing. 

(e) Should it appear from the affida-
vits of a party opposing the motion 
that he cannot for reasons stated 
present by affidavit facts essential to 
justify his opposition, the hearing ex-
aminer may deny the motion for sum-
mary decision or may order a continu-
ance to permit affidavits to be ob-
tained or discovery to be had or may 
make such other order as is just. 

(f) The denial of all or any part of a 
motion for summary decision by the 
hearing examiner shall not be subject 
to interlocutory appeal to the Assist-
ant Secretary unless the hearing exam-
iner certifies in writing (1) that the 
ruling involves an important question 
of law or policy as to which there is 

substantial ground for difference of 
opinion, and (2) that an immediate ap-
peal from the ruling may materially 
advance the ultimate termination of 
the proceeding. The allowance of such 
an interlocutory appeal shall not stay 
the proceeding before the hearing ex-
aminer unless the Assistant Secretary 
shall so order. 

§ 1905.41 Summary decision. 

(a) No genuine issue of material fact. (1) 
Where no genuine issue of a material 
fact is found to have been raised, the 
hearing examiner may issue an initial 
decision to become final 20 days after 
service thereof, unless, within such pe-
riod of time any party has filed written 
exceptions to the decision. If any time-
ly exception is filed, the hearing exam-
iner shall fix a time for filing any ob-
jections to the exception and any sup-
porting reasons. Thereafter, the Assist-
ant Secretary, after consideration of 
the exceptions and any supporting 
briefs filed therewith and of any objec-
tions to the exceptions and any sup-
porting reasons, may issue a final deci-
sion. 

(2) An initial decision and a final de-
cision made under this paragraph shall 
include a statement of: 

(i) Findings and conclusions, and the 
reasons or bases therefor, on all issues 
presented; and 

(ii) The terms and conditions of the 
rule or order made. 

(3) A copy of an initial decision and a 
final decision under this paragraph 
shall be served on each party. 

(b) Hearings on issues of fact. Where a 
genuine material question of fact is 
raised, the hearing examiner shall, and 
in any other case he may, set the case 
for an evidentiary hearing in accord-
ance with subpart C of this part. 

Subpart E—Effect of Initial 
Decisions 

§ 1905.50 Effect of appeal of a hearing 
examiner’s decision. 

A hearing examiner’s decision under 
this part shall not be operative pending 
a decision on appeal by the Assistant 
Secretary. 

VerDate Aug<31>2005 08:29 Jul 20, 2006 Jkt 208111 PO 00000 Frm 00085 Fmt 8010 Sfmt 8010 Y:\SGML\208111.XXX 208111


